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Chapter 11 Plan: No Authorization for
Release of Nonconsensual Claims
Against Third Parties
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Introduction

On June 27, 2024, in a highly anticipated ruling, the Supreme Court held

that the Bankruptcy Code does not authorize the release of claims

against non-debtors without the consent of affected claimants in a ruling

springing from the Purdue Pharma bankruptcy. In the 5-4 decision,

penned by Justice Gorsuch, the Supreme Court rejected confirmation of

the Purdue Chapter 11 plan and remanded the matter back to Judge Sean

Lane and the Bankruptcy Court for further proceedings consistent with

the Court’s opinion. This is likely the most significant bankruptcy ruling by

the Supreme Court since at least 2011 – one that will impact the

negotiation and confirmation of bankruptcy plans – particularly, but not

exclusively, in cases involving mass tort claims. Harrington v. Purdue

Pharma L. P., No. 23-124, 2024 WL 3187799 (US June 27, 2024)

Background

Purdue Pharma, a manufacturer of branded opioid medications, including

OxyContin, faced thousands of lawsuits after an affiliate plead guilty to

misbranding OxyContin as a less-addictive and less-abusable alternative

to other pain medication. To avoid the consequences of the onslaught of

litigation, the Sackler family, which owned and controlled Purdue Pharma,

withdrew approximately 75 percent of Purdue’s assets over a decade. Left
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in a significantly weakened financial state, Purdue filed for bankruptcy on

Sept. 15, 2019.

Purdue’s original proposed Chapter 11 plan sought to resolve the opioid

litigation by incorporating a settlement framework that included a release

of claims, both current and future, against the Sackler family in exchange

for a lump-sum settlement payment of $4.325 billion at the time of

confirmation. The Plan additionally sought to release negligence claims

as well as claims for fraud and willful misconduct, and included releases of

the family by both consenting and non-consenting creditors.

Most voting creditors supported the plan, although there were a number

of other creditors that included opioid victims who voted against the Plan.

The Bankruptcy Court approved the Plan and entered a confirmation

order on Sept. 17, 2021. Certain parties, including the US Trustee appealed

the confirmation order. Pending appeal to the Second Circuit, the

Sacklers agreed to contribute an additional $1.175 to $1.675 billion to

Purdue’s estate if eight states and the District of Columbia withdrew their

remaining objections to the plan. Those states and the District eventually

consented, increasing potential recovery to $6 billion. The Second Circuit

later affirmed the Bankruptcy Court’s confirmation of the Plan, allowing for

it to contain nonconsensual releases of direct claims against the non-

debtor Sackler family. After a subsequent appeal by the office of the US

Trustee, the US Supreme Court granted certiorari.

Supreme Court Ruling

Majority Opinion

At the outset of its ruling, the Court made it clear that the Sacklers “ha[d]

not filed for bankruptcy and ha[d] not placed virtually all their assets on

the table for distribution to creditors, yet… [sought] what essentially

amount[ed] to a discharge,” something usually reserved for debtors. Thus,

the question for the Court boiled down to whether a bankruptcy court

may extend the benefits of a Chapter 11 discharge to non-debtors. The

majority’s decision approached this question in four ways — by: (1)

conducting a textual/statutory interpretation analysis of Bankruptcy

Code § 1123(b); (2) looking at related and relevant provisions in the Code to

further interpret the meaning of section 1123(b); (3) taking notice of the

history of Bankruptcy law; and (4) analyzing the parties’ policy arguments.

1. The Text of § 1123(b)
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Section 1123(b) sets out, in a list, what a Chapter 11 plan may contain. As

the Court observed, that list concludes with § 1123(b)(6) which states that

a plan may “include any other appropriate provision not inconsistent with

the applicable provisions of this title.” Proponents of the Plan interpret §

1123(b)(6) to allow “a debtor to include in its plan, and a court to order, any

term not ‘expressly forbid[den]’ by the bankruptcy code as long as a

bankruptcy judge deems it ‘appropriate’ and consistent with the broad

‘purpose[s]’ of bankruptcy.” Thus, Plan proponents believe that § 1123(b)(6)

allows the plan to include the nonconsensual release of claims against

the Sackler family.

In its analysis, the Court applied the doctrine of ejusdem generis, a

statutory interpretation method that sets out that a “catchall must be

interpreted in light of its surrounding context and read to ‘embrace only

objects similar in nature’ to the specific examples preceding it.” More

simply, ejusdem generis “seeks to afford a statute the scope a reasonable

reader would attribute to it.”

The Court held that the common thread among the five preceding

paragraphs to § 1123(b)(6) is that they all concern the debtor and authorize

“a bankruptcy court to adjust claims without consent only to the extent

such claims concern the debtor.” The Court thus held that “a bankruptcy

court’s powers are not limitless and do not endow it with the power to

extinguish without their consent claims held by nondebtors (here, the

opioid victims) against other nondebtors (here, the Sacklers).”

2. Related Provisions

The Court next looked to various related statutory provisions for

guidance.

First, the Court looked to Bankruptcy Code § 1141 to determine “what is

and who can earn a discharge.” The Court noted that the Code “reserves

the benefit [of a discharge] ‘to the debtor’”, and the Plan proponents’

interpretation of § 1123(b)(6) would be contrary to the Code by “affording to

a nondebtor a discharge usually reserved for the debtor alone.”

Second, the Court noted §§ 541, 523, and 1141 for the proposition that the

Bankruptcy Code constrains both the debtor and the discharge of claims

against the debtor. More specifically, the Court noted that (1) “[t]o win a

discharge…the code generally requires the debtor to come forward with

virtually all its assets,” (2) a discharge “does not reach claims based on
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‘fraud’ or those alleging ‘willful and malicious injury,’ and (3) a discharge

cannot “‘affect any right to trial by jury’ a creditor may have ‘with regard to

a personal injury or wrongful death tort claim.’” The Court then held that

the settlement provision of the Plan transgresses the Code’s limitations.

Finally, the Court addressed § 524(g) – a “notable exception to the code’s

general rules.” Under § 524(g), for asbestos-related bankruptcies (and

only for asbestos-related bankruptcies), “courts may issue ‘an injunction…

bar[ring] any action directed against a third party’ under certain

statutorily specified circumstances.” The Court held that because “the

code does authorize courts to enjoin claims against third parties without

their consent, but does so in only one context, [it] makes it all the more

unlikely that § 1123(b)(6) is best read to afford courts the same authority in

every context.”

According to the Court, Plan proponents argued that the limits imposed

on debtors and discharges are inapplicable because the Sacklers sought

a release, not a discharge. Nonetheless, after looking to related Code

provisions, the Court held that no matter how the Sacklers’ sought relief is

classified, “nothing in the bankruptcy code contemplates (much less

authorizes) it.”

3. History

The third component critical to the Court’s holding was that no party had

directed them to a statute (including any prior versions of the Bankruptcy

Code) or case “suggesting American courts in the past enjoyed the power

in bankruptcy to discharge claims brought by nondebtors against other

nondebtors, all without consent of the individuals affected.” According to

the Court, “if Congress had meant to reshape traditional practice so

profoundly in the present bankruptcy code, extending to courts the

capacious new power the plan proponents claim, one might have

expected it to say so expressly ’somewhere in the [c]ode itself.”

4. Policy

Lastly, the Court’s opinion entertained both sides’ policy arguments.

Proponents of the plan argued that without the releases, there would be

no “viable path” for victims to recover. In the Brief for the Petitioner, the US

Trustee disputed this, setting out that with the increased legal exposure

resulting from potential lawsuits by individual victims, States, and other

governmental entities, the Sacklers might be induced to negotiate
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consensual releases on more favorable terms. Moreover, the US Trustee

argued that with the allowance of nonconsensual third-party releases,

tortfeasors would be able to obtain immunity from claims that they

normally could not discharge in bankruptcy, all the while failing to place

“anything approaching all of their assets on the table.” This, according to

the US Trustee, “would provide a ‘roadmap for corporations to misuse the

bankruptcy system’ in future cases ‘to avoid mass-tort liability.’”

Despite acknowledging these perspectives, the Court held that it was the

wrong audience for the policy arguments, which are for Congress to

address. To further emphasize the limited nature of their ruling, the Court

also explicitly stated that nothing in their decision should be “construed to

call into question consensual third-party releases offered in connection

with a bankruptcy reorganization plan,” and the Court was not expressing

a view on what qualified as a consensual release. Finally, the Court set out

that it would not address whether their reading of the Bankruptcy Code

“would justify unwinding reorganization plans that have already become

effective and been substantially consummated.”

Dissent

Writing for the dissent, Justice Kavanaugh emphasized that the Court’s

decision essentially rewrote the text of the Bankruptcy Code and

restricted “the long-established authority of bankruptcy courts to fashion

fair and equitable relief for mass-tort victims.” Justice Kavanaugh also

explained that because of a 2004 indemnification agreement where

Purdue agreed to pay for the legal fees and liability expenses of its officers

and directors, the non-debtor release provision would have protected the

Purdue estate from being depleted by indemnification claims and would

have ensured the victims receive compensation.

Justice Kavanaugh stated:

“[d]espite the broad term ‘appropriate’ in the statutory text, despite the

longstanding precedents approving mass-tort bankruptcy plans with non-

debtor releases like these, despite 50 state Attorneys General signing on,

and despite the pleas of the opioid victims, today’s decision creates a new

atextual restriction on the authority of bankruptcy courts to approve

appropriate provisions.”

According to Justice Kavanaugh, non-debtor releases are “absolutely

critical” to achieving the bankruptcy system’s overarching goal of fair and
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equitable relief for victims and creditors.”

Takeaways

There are a few key takeaways and considerations following this landmark

decision.

▪ While the opinion likely will have a profound impact on bankruptcy

cases, including mass tort bankruptcies, the parameters of that impact

are yet to be determined. Non-debtor affiliates of debtors will clearly not

be able to receive the benefit of a full release from non-consenting

parties. However, those non-debtor affiliates can still use the

bankruptcy process to negotiate litigation settlements – with whatever

benefits or disadvantages a bankruptcy process could bring.

Alternatively, those non-debtor entities can file for bankruptcy to take

full advantage of the provisions of the Bankruptcy Code – including

potential discharge or other debt resolution.

▪ The justices expressly avoided defining what constitutes a “consensual”

release; future courts will have to make determinations on whether

things like “opt-out” releases constitute consent.

▪ With respect to the Purdue bankruptcy itself, the Debtors have asked

the Bankruptcy Court to re-enter mediation. In re Purdue Pharma L.P.,

et al., 19-23649 (Bkrtcy. Ct. SDNY, June 27, 2024), ECF Doc. 6498. It

remains to be seen whether the parties will return to mediation and

emerge with a new settlement or otherwise propose a new Chapter 11

plan.
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