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Changes to ERISA's Qualified
Professional Asset Manager Exemption

By David M. Cohen and Ian L. Levin

In this article, the authors discuss the final amendments issued by
the US. Department of Labor to its “Qualified Professional Asset
Manager” Exemption, a prophylactic probibited transaction class
exemption utilized by investment advisers managing assetls of
ERISA plans and individual retirement accounts.

he U.S. Department of Labor (DOL) has recently taken signifi-

cant regulatory and administrative actions affecting how invest-
ment advisers manage and advise employee benefit plans subject to
the Employee Retirement Income Security Act of 1974, as amended
(ERISA) and individual retirement accounts (IRAs). In early April,
the DOL issued final amendments to its Qualified Professional Asset
Manager (QPAM) Exemption, a prophylactic prohibited transaction
class exemption utilized by investment advisers managing assets of
ERISA plans and IRAs.

The QPAM Exemption has been amended by the DOL several times
since it became effective in 1984; however, the new amendments
(QPAM Amendments), which became effective on June 17, 2024, are
some of the most significant changes to the exemption. Those changes
may encourage some asset managers to explore other applicable pro-
hibited transaction exemptions.

The authors, attorneys with Schulte Roth & Zabel LLP, may be contacted
at david.cohen@srz.com and ian.levin@srz.com, respectively.
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The section of this article labeled “Action Ttems to Address New
ERISA Rules” describes certain steps that should be taken to address
the QPAM Amendments.

If the conditions of the QPAM Exemption are met, a QPAM may
cause an ERISA plan or IRA, directly or through a separately managed
account, fund-of-one or pooled fund that holds ERISA plan assets —
commonly referred to as a plan asset fund! — to enter into a transac-
tion with “parties in interest” with respect to the plan or plans that
have invested in the fund that otherwise would have been prohibited
by ERISA. To rely on the QPAM Exemption, with respect to any Plan,
various conditions must be satisfied at the time of the transaction,
including:

e Neither the party in interest nor any of its affiliates can have
the power to hire or fire the QPAM or to negotiate the terms
of the QPAM’s management agreement; however, if the
transaction involves a plan asset fund with multiple unre-
lated plan investors, this requirement is met if no single Plan,
when aggregated with all other Plans sponsored by the same
employer (or affiliated group of employers), represents 10
percent or more of the fund’s assets;

* The counterparty cannot be a party in interest with respect to
a Plan or Plans of the same employer whose assets constitute
20 percent or more of the QPAM’s total assets under manage-
ment across all of its funds and accounts;

* The party in interest cannot be the QPAM itself, or any of its
affiliates; and

e At the time the transaction is entered into (and at the time
of any subsequent renewal or modification that requires the
consent of the QPAM), the terms of the transaction must be at
least as favorable to the Plan as the terms generally available
in arm’s-length transactions between unrelated parties.

QPAM INDEPENDENCE

The QPAM Amendments clarify that a QPAM must exercise its own
independent judgement with respect to a transaction. A QPAM cannot
be hired simply to approve a pre-negotiated deal between the transac-
tion’s parties. Where a QPAM shares investment responsibilities, such
as in a sub-advisory relationship, each transaction must clearly identify
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which entity is exercising control over the transaction and acting as a
QPAM (for example, who is acting as the QPAM in connection with
entering into a Master ISDA Agreement and who is acting as the QPAM
in effecting specific transactions under the Master ISDA Agreement).

DOLLAR THRESHOLDS

Only certain banks, insurance companies and investment advisers
are eligible to act as a QPAM. With respect to an investment adviser,
the adviser must be registered under the Investment Advisers Act of
1940 and meet dollar thresholds imposed by the exemption for total
client assets under its management and control (AUM), measured as
of the last day of its most recent fiscal year, and shareholders’ or
partners’ equity (or the payment of the investment adviser’s liabilities
must be guaranteed by certain entities having equity equal to the
threshold imposed by the exemption). As shown in Table 1, the QPAM
Amendments increase those dollar thresholds over the next six years.

After 2030, the DOL will make subsequent annual adjustments to
reflect inflation.

DISQUALIFICATION

An asset manager — whether an investment adviser, bank or
insurance company — cannot act as a QPAM if, within the 10 years
prior to a transaction, the asset manager or any of its “affiliates”
(discussed below) has been convicted of, or released from prison
as a result of a conviction in respect of, a broad range of felo-
nies involving the misuse of money (e.g., theft, extortion, forgery,
misappropriation of funds). The QPAM Amendments clarify and
expand the types of convictions and other misconduct that disqual-
ify an asset manager from utilizing the QPAM Exemption regardless
of whether the asset manager was directly involved in, or had any
knowledge of, the “bad acts.”

Table 1
Last Day of the Fiscal Year AUM Shareholders’/
Ending No Later Than: Partners’ Equity
Current $85,000,000 $1,000,000
Dec. 31, 2024 $101,956,000 $1,346,000
Dec. 31, 2027 $118,912,000 $1,694,000
Dec. 31, 2030 $135,868,000 $2,040,000
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The QPAM Amendments generally define a “Criminal Conviction”
as a conviction in a U.S. or state court in respect of certain crimes,? as
well as a criminal conviction by a foreign court, regardless of how the
applicable foreign jurisdiction classifies the crime (e.g., felony, etc.), if
the foreign crime is substantially equivalent to one of the U.S. criminal
offenses listed in the QPAM Exemption. However, a conviction in a
foreign country that has been identified as a “foreign adversary” by the
U.S. Department of Commerce is excluded as a Criminal Conviction
under the QPAM Exemption.

In addition to actual convictions, the QPAM Amendments dis-
qualify an asset manager from serving as a QPAM if the asset
manager or any of affiliate has engaged in a new category of
misconduct, referred to as “Prohibited Misconduct.” In general,
Prohibited Misconduct includes entering into a non-prosecution
(NAP) or deferred prosecution agreement (DPA) on or after June
17, 2024, with a U.S. federal or state prosecutor’s office or regu-
latory agency, where the factual allegations that form the basis
for the NAP or DPA would have constituted a Criminal Conviction
if they were successfully prosecuted. Prohibited Misconduct also
includes conduct that is determined in a final judgment or court-
approved settlement by a U.S. or state criminal or civil court, in a
proceeding brought by certain U.S. (including the DOL) or state
authorities that involves:

* Engaging in a systematic pattern or practice of conduct that
violates the conditions of the OPAM Exemption in connec-
tion with otherwise non-exempt prohibited transactions;

* Intentionally engaging in conduct that violates the conditions
of the QPAM Exemption in connection with otherwise non-
exempt prohibited transactions; or

* Providing materially misleading information to the DOL or
certain other U.S. or state authorities in connection with the
conditions of the QPAM Exemption.

Importantly, the QPAM Exemption defines an “affiliate” broadly, and
in a manner that, with respect to any asset manager, would include:

(1) Any person directly or indirectly through one or more inter-
mediaries, controlling, controlled by, or under common con-

trol with the asset manager;

(2) Any director of, relative of or partner in, the asset manager;
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(3) Any corporation, partnership, trust or unincorporated enter-
prise of which such person is an officer, director, or is a five
percent or more partner or owner; and

(4) Any employee or officer of the asset manager who (a) is a
highly compensated employee or officer (earning 10 percent
or more of the yearly wages of the asset manager), or (b) has
direct or indirect authority, responsibility, or control regard-
ing the custody, management or disposition of plan assets.

In turn, the QPAM Exemption defines “control” as the power to
exercise a controlling influence over the management or policies of a
person other than an individual.

Accordingly, an “affiliate” of an asset manager includes parent enti-
ties and subsidiaries and may include a portfolio company controlled
directly by the asset manager or indirectly through a fund managed
by the asset manager.

If an asset manager becomes disqualified from acting as a QPAM
because of a Criminal Conviction or Prohibited Misconduct, the asset
manager will be unable to rely on the QPAM Exemption; however,
the asset manager may be able to rely on the QPAM Exemption solely
with respect to its existing Plan clients during a one-year transition.
For the one-year transition period to apply, the asset manager must
notify, in writing, the DOL and each of its Plan clients of the facts sur-
rounding the conduct that disqualified the asset manager.

In particular, the notice must provide an objective description of
the facts and circumstances of the Criminal Conviction or Prohibited
Misconduct that contains sufficient detail to fully inform the applicable
Plan’s fiduciaries (in the case of a plan asset fund, the fiduciaries of
the Plans invested in the fund) of the nature and severity of the con-
duct in order to enable the fiduciary to satisfy its duties with respect
to hiring, monitoring, evaluating and retaining the asset manager in a
non-QPAM capacity.

The asset manager must also notify its Plan clients that, during the
one-year transition period, the asset manager:

e Will not restrict the ability of the Plan client to terminate
or withdraw from its arrangement with the asset manager
(which includes redeeming from a plan asset fund);

e Will not impose any fees, penalties or charges on the Plan
client in connection with the process of terminating or with-
drawing (other than certain fees designed to protect against
abusive investment practices or protect other investors in
plan asset funds);
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e Will indemnify the Plan client for actual losses (including
losses and related costs arising from unwinding transactions
with third parties and transitioning to a different asset man-
ager), resulting from the current asset manager becoming dis-
qualified; and

*  Will not employ or knowingly engage any individual that par-
ticipated in the Criminal Conviction or Prohibited Misconduct.

DOL NOTICE

The QPAM Amendments also impose new notice and record-
keeping requirements. To qualify as a QPAM, an asset manager
must notify the DOL by sending an email to QPAM@dol.gov provid-
ing the legal name of each entity relying on the QPAM Exemption
and any name under which the QPAM may be operating. A QPAM
must send its email notification to the DOL within 90 calendar
days after relying on the QPAM Exemption or changing its legal
or operating name. An asset manager that is relying on the QPAM
Exemption as of the effective date of the QPAM Amendments had
to send its email notice to the DOL by no later than September 15,
2024.

Absent a change to its legal or operating name or ceasing to rely
on the exemption, the email notification must be made only once
and need not name any particular plan or fund, nor any specific
transaction or any particular point in time when the asset manager
is engaging in transactions in reliance on the QPAM Exemption. An
asset manager that inadvertently fails to meet the deadline for sending
its email notice to the DOL may cure its failure by sending the email
notice within 180 calendar days; however, the late notice must include
an explanation for failing to meet the 90 calendar day deadline. A
QPAM may also notify the DOL at any time if it is no longer relying
upon the QPAM Exemption.

RECORDKEEPING

The QPAM Amendments require that, with respect to any transac-
tion for which a QPAM relied on the QPAM Exemption, the QPAM
must maintain records to show that the conditions of the QPAM
Exemption have been met. The records must be reasonably available
for inspection, for a period of six years, at the QPAM’s customary
location during normal business hours, by constituents of Plan cli-
ents, consisting of:
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* Any authorized employee of the DOL or the Internal Revenue
Service or another U.S. or state regulator;

* Any fiduciary of an ERISA plan or IRA managed by the QPAM
or that has invested in a plan asset fund managed by the
QPAM,;

* Any contributing employer and any employee organization
whose members participate in an ERISA plan managed by
the QPAM or that has invested in a plan asset fund managed
by the QPAM; or

* Any participant or beneficiary of an ERISA plan or IRA man-
aged by the QPAM or that has invested in a plan asset fund
managed by the QPAM.

In the preamble to the QPAM Amendments, the DOL stated that
the new recordkeeping requirements are not intended to require
transaction by transaction recordkeeping. Instead, the DOL indi-
cated that the requirement should be satisfied, for example, if
records are retained that demonstrate that the asset manager met
the QPAM Exemption’s net worth and assets under management
conditions at the time of a particular transaction and that the asset
manager was unrelated and independent from the applicable par-
ties in interest involved in the transaction (discussed above). In
addition, a QPAM is not required to disclose to Plan constituents
(except for government authorities) its trade secrets, commercial or
financial information or records regarding any fund in which the
applicable Plan client is not invested.

Nevertheless, a QPAM must explain, in a written notice to a request-
ing Plan constituent, the reason why the QPAM has not provided
information. If the new recordkeeping requirements are not satisfied,
only the QPAM, and not other parties, may be subject to a civil pen-
alty assessed under ERISA or excise taxes imposed under the Internal
Revenue Code of 19806, as amended.

However, the loss or destruction of required records due to circum-
stances beyond the control of the asset manager will not cause the
applicable transaction to lose its reliance on the QPAM Exemption.

POTENTIAL USE OF OTHER PROHIBITED
TRANSACTION EXEMPTIONS

While the QPAM Exemption has long served as the “gold standard”
of ERISA exemptions, other prohibited transaction exemptions now
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exist to cover most, if not all, of the transactions covered by the QPAM
Exemption. Given the additional requirements imposed under the
QPAM Exemption, we anticipate that asset managers will consider
shifting their reliance from the QPAM Exemption to those alterna-
tive exemptions, such as ERISA’s “Service Provider Exemption” (also
referred to as “408(b)(17)” — the applicable section of ERISA) and
“Necessary Services Exemption” (also referred to as “408(b)(2)” - the
applicable section of ERISA).

ACTION ITEMS TO ADDRESS NEW ERISA RULES

If a fund is designed to be a non-plan asset fund (i.e., it does not
hold ERISA plan assets), no action is necessary. The fund is not a plan
asset fund, the fund’s transactions are not subject to ERISA and, there-
fore, the asset manager does not rely on the QPAM Exemption (or any
other prohibited transaction exemption) with respect to any aspect of
the management of the fund.

No action is necessary even if the manager has agreed in a side
letter or other document that it would be a QPAM if the fund were
to become a plan asset fund unless the fund actually becomes a plan
asset fund.

If an asset manager reserves the right in governing fund documents
to allow a fund to become a plan asset fund (a Springing QPAM), but
the fund is not currently a plan assets fund and the manager does not
foresee it becoming a plan asset fund, consideration should be given
to revising the fund’s governing documents to remove the ability of
the fund to become a plan asset fund.

If a fund is not currently a plan asset fund, but such flexibility is
desired, consider adopting an internal process that must be followed
prior to the fund becoming a plan asset fund due to inflows or out-
flows. No filing of a QPAM notice with the DOL is necessary if the
fund is not currently a plan asset fund.

With respect to any plan asset fund (including any plan asset fund
of funds) or any separately managed account or fund-of-one of an
ERISA plan:

* To comply with the QPAM Exemption’s new DOL notice
requirement, send the required email to the DOL, addressed
to QPAM@dol.gov, by September 15, 2024. The email need
only include the following statement:

This email serves to notify the U.S. Department of Labor
that [insert name of asset manager and any names under
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which the asset manager may be operating] intends to rely
on Prohibited Transaction Exemption 84-14 as a “QPAM.”

* Review applicable trading documents and prime brokerage
agreements to determine whether they require that trans-
actions be effected solely in compliance with the QPAM
Exemption or, whether they permit use of the Service
Provider Exemption as an alternative. If no alternative lan-
guage is included, consider renegotiating the trading docu-
ments to permit the asset manager to rely on the Service
Provider Exemption.

* Determine what steps, if any, need to be undertaken before
December 31, 2024 to ensure that the manager satisfies the
new assets under management and shareholder/partner
equity thresholds and prepare a balance sheet to be used to
show such compliance.

With respect to clients that are neither ERISA plans or IRAs nor
funds designed not to be plan assets funds, review all investment
management agreements and side letters to determine whether the
manager has committed contractually to qualifying as a QPAM. Such
a commitment is sometimes agreed to by a manager with respect to a
governmental plan investor and/or a Taft Hartley (i.e., union) pension
plan. Typically, those provisions only require the asset manager to be
subject to the standard of care and do not mention QPAM.

With respect to any asset manager relying on, or who may rely on,
the QPAM Exemption, adopt procedures to ensure that, in addition
to developments affecting the asset manager itself, any five percent
owner of the asset manager or any “affiliate” of the asset manager pro-
vides to the asset manager advance notice of any developments (i.e.,
a Criminal Conviction or Prohibited Misconduct) by such five percent
owner or affiliate that could result in the disqualification of the asset
manager to act as QPAM.

The procedures should be communicated to each five percent
owner and affiliate and considered in connection with the transac-
tion involving the asset manager, any of its affiliates or managed
funds.

Adopt written procedures to ensure that appropriate due diligence
is conducted before there is a purchase or sale of equity in an asset
manager relying on the QPAM Exemption or in the parent of such
asset manager to determine if such transaction could result in the
disqualification of the asset manager to act as QPAM, regardless of
whether the asset manager is currently acting as a QPAM.

BENEFITS LAW JOURNAL 9 VOL. 37, NO. 3  AUTUMN 2024



Changes to ERISA’s Qualified Professional Asset Manager Exemption

NOTES

1. For simplicity, any reference in this article to the term “Plan” will generally mean
plans subject to ERISA’s fiduciary rules, IRAs, separately managed account and funds-
of-one of ERISA plans or IRAs and plan asset funds.

2. In general, the crimes include a felony involving abuse or misuse of such person’s
plan position or employment, or position or employment with a labor organization,
any felony arising out of the conduct of the business of a broker, dealer, investment
adviser, bank, insurance company or fiduciary, income tax evasion, any felony involv-
ing the larceny, theft, robbery, extortion, forgery, counterfeiting, fraudulent conceal-
ment, embezzlement, fraudulent conversion or misappropriation of funds or securities.
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